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IN THE 


Court of Appeals, ©strict of Columbia 


No. 4703 


William J. Larkin, et al., Appellants, 

vs. 

The Washington Loan and Trust Company, Appellee . 


BRIEF FOR APPELLEE 


STATEMENT OF FACTS. 

The appellants, who were the plaintiffs below, 
brought an action of ejectment in four separate counts 
against the appellee. The appellants will be herein¬ 
after designated plaintiffs, and the appellee, the de¬ 
fendant. By agreement of counsel a motion of the 
defendant to strike out the first, second and third 
counts of the plaintiffs ’ declaration was granted. The 
plaintiffs elected to amend their fourth count by set¬ 
ting forth all the facts which they expected to prove. 
A demurrer to this amended count was sustained by 
the Court below. The plaintiffs elected to stand upon 
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their fourth count as amended and final judgment was 
thereupon rendered for the defendant, from which 
judgment this appeal was taken. 

This case involves the rights of aliens to take real 
property by devise or descent in the District of Colum¬ 
bia in May, 1908. 

James H. McGill, a subject of Great Britain, was 
duly admitted to citizenship in the United States and 
thereafter became the owner of certain improved lots 
in the District of Columbia. On May 22, 1908, the said 
James II. McGill died, without issue, leaving him sur¬ 
viving as his heirs at law his only brothers, John Mc¬ 
Gill and Charles McGill, then residents of the City of 
Toronto, in the Province of Ontario, Canada, and sub¬ 
jects of the Kingdom of Great Britain. James H. 
McGill left a last will and testament dated October 17, 
1906, which was duly admitted to probate and record 
in the Supreme Court of the District of Columbia, 
holding a Probate Court, on August 17, 1908, by the 
terms whereof the real estate hereinbefore mentioned 
was devised to his wife, Jane L. McGill, for life, with 
remainder in fee to the Corporation of the Town of 
Bowmanville, a municipal corporation of the Province 
of Ontario, Canada. Jane L. McGill died on or about 
the 13th day of December, 1910. In December, 1912, 
the devisee, the Town of Bowmanville, united in a deed 
with the said John and Charles McGill, brothers of the 
testator, James II. McGill, and with Isobel Madeline 
McGill, a niece of the testator, whereby they conveyed 
for the use and benefit of the grantors all their right, 
title and interest in said lots to The Washington Loan 
and Trust Company, a corporation engaged in the 
management and distribution of trust estates in the 
District of Columbia. 
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On December 11th, 1925, the plaintiffs below brought 
their action in ejectment for the lots in question, 
wherein they claimed to be lineal descendants of the 
paternal grandfather of the said James H. McGill, the 
testator. They further claimed that the Town of Bow- 
manville, was incapable of taking the real estate by 
devise because of it being an alien corporation, and 
that John and Charles McGill, the brothers of the tes¬ 
tator, were incapable of taking title by descent from 
the said James H. McGill because they were aliens and 
non-residents, and that they, as cousins of the said 
James H. McGill, though not mentioned in his will, 
were entitled to the property because they were citi¬ 
zens of the United States. 

ARGUMENT 

Though this case depends upon the proper construc¬ 
tion of the Act of Congress of March 2nd, 1897, 29 
Statutes at Large 618, Chap. 363, made applicable to 
the District of Columbia by the Act of February 23, 
1905, 33 Statutes at Large 733, Chap. 733, it is advis¬ 
able to trace from the foundation of the District of 
Columbia its laws in respect to the rights of aliens to 
acquire realty therein by devise or descent. 

ALIENS’ RIGHTS AT COMMON LAW IN 
RESPECT TO REAL PROPERTY 

At common law an alien could take lands by pur¬ 
chase , that is, by grant or devise , though not by 
descent. When he took by grant or devise the estate 
vested in him until “office found.” He could defend 
his title to the lands against all persons but the sov¬ 
ereign. 
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Lord Fairfax, being a citizen and inhabitant of Vir¬ 
ginia, died in December, 1781, and by his last will and 
testament devised the whole of his lands, otherwise 
known as the Northern Neck of Virginia, to Denny 
Fairfax, by the name of Rev. Denny Martin, the origi¬ 
nal defendant in ejectment. Denny Fairfax was a 
native born British subject, always resided in Eng¬ 
land, and never became a citizen of the United States. 
In 1789 the State of Virginia, pursuant to certain acts 
of its Assembly, issued a patent undertaking to grant 
the lands to David Henry, the lessor of the plaintiff in 
ejectment, who was and had always been a citizen of 
the State of Virginia. The ejectment suit was com¬ 
menced in 1791, at which time Denny Fairfax was in 
complete possession and seisen of the land. In 1794, 
by virtue of a treaty between Great Britain and the 
United States, estates held by British subjects at the 
time of the ratification of the treaty were fully pro¬ 
tected against forfeiture. Denny Fairfax died some¬ 
time between the years 1796 and 1803, and left as his 
heir at law a brother, Thomas Bryan Martin, who was 
always a citizen of Virginia. 

The Supreme Court upheld the title of the alien, 
non-resident Denny Fairfax under the will of his citi¬ 
zen uncle, Lord Fairfax. It also upheld the title of 
Denny Fairfax’s citizen heir, by virtue of the long sub¬ 
sequent treaty with Great Britain, as against a paten¬ 
tee of the State of Virginia, under an act of its As¬ 
sembly, which endeavored to escheat the land. 

Mr. Justice Story said: 

“It is clear by the common law, that an alien 
can take lands by purchase, though not by descent; 
or, in other words, he cannot take by act of law, 
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but he may by the act of the party. This principle 
has been settled in the year books, and has been 
uniformly recognized as sound law from that time. 
11 Hen. IV. 26; 14 Hen. IV. 20, Co. Litt. 2, b. Nor 
is there any distinction, whether the purchase he 
by grant or by devise. In either case, the estate 
vests in the alien. Pow. Dev. 316 &c., Park. Rep., 
144 Co. Litt. 2, b. Not for his own benefit but for 
the benefit of the state. Or, in the language of the 
ancient law, the alien had the capacity to take, but 
not to hold lands, and they may be seized into the 
hands of the sovereign. 11 H. IV. 26; 14 H. IV. 
20. But until the lands are so seized, the alien has 
complete dominion over the same. He is a good 
tenant of the freehold in a precipe on a common 
recovery. 4 Leon 84; Goldsb. 102; 10 Mod. 128. 
And may convey the same to a purchaser. Sheafe 
v. O’Neile, 1 Mass. Rep. 256. Though Co. Litt. 
52, b seems to the contrary, yet it must probably 
mean that he can convey a defeasible estate only, 
which an office found will divest. It seems indeed 
to have been held, that an alien cannot maintain 
a real action for the recovery of lands. Co. Lilt. 
129 b; Thel. Dig. ch. 6 Dyer 2, b. But it does not 
thence follow that he may not defend, in a real 
action, his title to the lands against all persons 
but the sovereign.” 

Fairfax’s Devisee v. Hunter’s lessee, 7 Cranch 
603. 

Gouverneur’s Heirs v. Robertson, 11 Wheaton, 
322. 

Phillips v. Moore, 100 U. S. 208. 

The plaintiffs admit that there is no distinction be¬ 
tween an alien person and an alien corporation. See 
appellants’ brief, pages 16,17, 36, etc. 

It is clear that at common law the devise to the Town 
of Bowmanville would have been good as against all 
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save the sovereign power, and would have been good 
as against it until the Government instituted the pro¬ 
ceedings known as “office found.” At common law 
had James H. McGill died intestate , his alien brothers 
could not have inherited the land, which would have 
descended to his citizen heirs. 

ALIENS’ RIGHTS IN RESPECT TO REAL 
ESTATE IN THE DISTRICT OF COLUMBIA 
FROM ITS FOUNDATION TO 1887. 

In addition to the common law right of an alien to 
take real estate by deed or will, and hold the same as 
against all but the sovereign until “office found”, the 
Maryland Act of 1791, Chapter 45, Section 6 (Abert’s 
Compilation Section 19, page 46) which was held in 
force in the District of Columbia, enabled a “for¬ 
eigner”, who was construed to be an alien residing in 
the District, not only to take lands by deed or will, but 
to hold them as if he were a citizen, and to convey 
them, transmit them, and have them inherited by his 
alien heirs as if he or they were citizens of the District. 

In Spratt et al. vs. Spratt, 1st Peters, 341, the Su¬ 
preme Court of the United States held in applying the 
Maryland Act of 1791 to the District, that where a 
foreigner came to the District in 1812, purchased land 
therein, became a citizen in 1821, and thereafter pur¬ 
chased other land, on his dying intestate the land pur¬ 
chased by him before he became a citizen passed by 
descent to his alien relatives, though the land pur¬ 
chased after he became a citizen was unaffected by the 
Act and was inherited by his American wife as his 
heir at law. 
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The Maryland Act of 1791 in nowise related to or 
affected a devise of lands by a citizen to an alien, the 
validity and effect of which in the District of Colum¬ 
bia until 1887 was governed by the common law. Thus 
the devise to the Town of Bowmanville until the Act of 
1887 would have been good as against all save the 
sovereign power, and would have been good as against 
it until the Government instituted the proceedings 
known as 4 ‘office found.” Had James H. McGill died 
intestate before the Act of 1887 his alien brothers 
could not have inherited the land, which would have 
descended to his citizen heirs. 

ALIENS’ RIGHTS IN RESPECT TO REAL ES¬ 
TATE IN THE DISTRICT OF COLUMBIA 
FROM 1887 TO 1905. 

In March 1887 Congress passed an Act making un¬ 
lawful the acquisition or holding of real estate by 
aliens of land in the District of Columbia, or in any 
of the territories. This was probably the most dras¬ 
tic legislation of its kind passed in recent years in 
any civilized country outside of Mexico. This Act 
reads as follows: 

24 U. S. Stat. at Large 476. 

4 4 Mar. 3, 1887. Chap. 340—An act to restrict the 
ownership of real estate in the Territories to 
American citizens, and so forth. 

BE IN ENACTED BY THE SENATE AND 
HOUSE OF REPRESENTATIVES OF THE 
UNITED STATES OF AMERICA IN CONGRESS 
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ASSEMBLED, That it shall be unlawful for any per¬ 
son or persons not citizens of the United States, or 
who have not lawfully declared their intention to be¬ 
come such citizens, or for any corporation not created 
by or under the laws of the United States or of some 
State or Territory of the United States, to hereafter 
acquire, hold, or own real estate so hereafter ac¬ 
quired, or any interest therein, in any of the Terri¬ 
tories of the United States or in the District of Colum¬ 
bia, except such as may be acquired by inheritance 
or in good faith in the ordinary course of justice in 
the collection of debts heretofore created: Provided, 
That the prohibition of this section shall not apply 
to cases in which the right to hold or dispose of lands 
in the United States is secured by existing treaties to 
the citizens or subjects of foreign countries which 
rights, so far as they may exist by force of any such 
treaty shall continue to exist so long as such treaties 
are inforce, and no longer. 

Sec. 2. That no corporation or association more 
than twenty per centum of the stock of which is or 
may be owned by any person or persons, corporation 
or corporations, association or associations, not citi¬ 
zens of the United States, shall hereafter acquire, or 
hold, or own any real estate hereafter acquired in any 
oT the Territories of the United States or of the Dis¬ 
trict of Columbia. 

Sec. 3. That no corporation other than those organ¬ 
ized for the construction or operation of railways, 
canals, or turnpikes shall acquire, hold or own more 
than five thousand acres of land in any of the Terri¬ 
tories of the United States; and no railroad, canal, or 
turnpike corporation shall hereafter acquire, hold or 
own lands in any Territory, other than as may be nec- 
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essary for the proper operation of its railroad, canal, 
or turnpike, except such lands as may have been 
granted to it by act of Congress. But the prohibition 
of this section shall not affect the title to any lands now 
lawfully held by any such corporation. 

Sec. 4. That all property acquired, held or owned 
in violation of the provisions of this act shall he for¬ 
feited to the United States, and it shall be the duty of 
the Attorney General to enforce every such forfeiture 
by bill in equity or other proper process. And in any 
suit or proceeding that may be commenced to enforce 
the provisions of this act, it shall be the duty of the 
court to determine the very right of the matter with¬ 
out regard to matters of form, joinder of parties, mui- 
tifariousness, or other matters not affecting the sub¬ 
stantial rights either of the United States or of the 
parties concerned in any such proceeding arising out 
of the matters in this act mentioned.” 

Approved March 3, 1887. 

In 1888 T. Lawrason Riggs, a citizen of the United 
States, died intestate, the owner of real estate in the 
District of Columbia, leaving a brother and sisters 
citizens of the United States and residents of the Dis¬ 
trict of Columbia, and nephews, citizens of France. 
It was contended on behalf of these alien nephews that 
they were entitled to an interest in said real estate, 
first by virtue of the words in the Act of 1887, “except 
such as may be acquired by inheritance,” and secondly 
by virtue of a Treaty with France. The Supreme 
Court of the District of Columbia in General Term on 
July 8, 1892, decided both propositions against these 
citizens of France. That Court held that the language 
in the Act of 1887, relied upon by the French claim¬ 
ants, was hardly consistent with the “ temper and cii - 
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cumstances of this legislation,” that alien heirs in 1887 
had certain rights in the District of Columbia under 
the Act of 1791, and in some of the territories under 
various acts cited by the Court, and that there was 
therefore something to save and continue by this ex¬ 
ception. The Court also pointed out that the language 
relied upon in the Act of 1887 was as follows: “except 
such as may be acquired by inheritance or in good 
faith in the ordinary course of justice in the collection 
of debts heretofore created,” the Court said: 

“Now, the exception in question might operate 
to exclude lands hereafter acquired by inheritance 
under any of these laws from the general prohibi¬ 
tion against acquiring them at all, without attrib¬ 
uting to its language any unusual sense or effect. 
The same observation may be made concerning 
the next clause of the exception, which includes 
lands hereafter acquired in good faith in the ordi¬ 
nary course of justice in the collection of debts 
heretofore created. Indeed this clause is even 
more suggestive than the other of a reference to 
existing laws. The restriction to debts heretofore 
created strongly implies that it was proceedings 
for their collection, authorized by existing laws, 
which were to be saved by this exception. Its ob¬ 
vious purpose was to avoid impairing the obliga¬ 
tion of contracts by taking away any part of the 
means of collection already secured to alien credit¬ 
ors in common with other creditors. * 

“7/ this exception was a saving of rights se¬ 
cured hy then existing laws relating to the collec¬ 
tion of debts, it seems necessarily to follow that 
it must also he a saving of existing provisions for 
alien inheritance. However different the reasons 
applicable to the two subjects, they seem to be so 
connected in this exception that its office in both 
cases must be the same. We think that if it was 
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not intended to be a grant of a new right or capac¬ 
ity in one of these cases, but only a saving of an 
existing status, it must be so treated in the other. 

“In conclusion, it is to be observed that the con¬ 
cession of a new capacity to aliens hardly seems 
consistent with the temper and circumstances of 
this legislation or with its denial for the future 
of a hospitality which had been extended here 
since the establishment of the seat of Government. 
On the other hand, a design to save from this 
sweeping denial the capacity of an alien pur¬ 
chaser’s kindred to inherit the land which he had 
already acquired seems to be entirely consistent 
even with the temper of this law. To do so was 
actually a requirement of good faith.” 

Geofroy vs. Riggs, 7th Mackey 331. 

The Riggs case was appealed to the Supreme Court 
of the United States which, in 1889, reversed the Su¬ 
preme Court of the District of Columbia arid held that 
Die Treaty with France did apply so as to enable the 
French citizens to inherit. It is not entirely clear, but 
we are inclined to think that this decision of the Su¬ 
preme Court inferentially, at least, determined that 
the exception in the Act of 1887 above referred to, did 
not enable aliens to inherit lands in the District of 
Columbia save such as had been acquired by foreign¬ 
ers prior to March, 1887, under the Act of 1791. 

Geofroy v. Riggs, 133 U. S. 258. 

The case of Burke vs. Robinson, 29 W. L. R. 654, 
also involved the intestacy of an alien and Mr. Justice 
Hagner was called upon to determine whether aliens 
could inherit lands in the District of Columbia based 
upon the exception heretofore referred to in the Act of 
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1887. He said one would not expect to find such an 
enlargement by two lines of a statute the title of which 
was 44 An Act to Restrict Ownership of Real Estate in 
the Territories to American Citizens,” (the italics are 
Justice Hagner’s) and that the construction contended 
for would render futile the whole declared purpose of 
the Act of 1887. 

The Court said: 

4 4 One would not expect to find such a repeal or 
enlargement of the two lines of the statute re¬ 
ferred to by this act of 1887, the title of which is 
4 An act to restrict the ownership of real estate 
in the territories to American citizens.’ 

The positive enacting words of the first section 
of the act of 1887 declare that it shall thereafter 
be unlawful for any persons not citizens, or who 
have not lawfully declared their intention to be¬ 
come citizens, etc., thereafter to acquire, hold or 
own real estate in the territories or in the District 
of Columbia—followed by the provision that this 
restriction should not apply in cases wherein ex¬ 
isting rights have been acquired by treaties with 
any foreign countries. But it is pointed out that, 
following the positive words of inhibition against 
such holding by aliens, the same sentence adds 
‘except such as may be acquired by inheritance 
or in good faith in the ordinary course of justice 
in the collection of debts heretofore created’; and 
it is argued that this is an enlarging provision 
which must be construed as effectively granting a 
general power to foreigners to acquire land, to 
whatever extent, by inheritance. 

That this large construction would be greatly 
inconsistent with the manifest purpose of the act 
itself cannot be denied; for it would result that 
the statute of 1887 would operate as a wide en¬ 
largement of the previously existing provisions 
authorizing aliens to hold land rather than as the 
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restriction of ownership to American citizens, in¬ 
dicated as its purpose in the title of the statute. 
That the manifest intention of Congress in devis¬ 
ing this legislation would be frustrated by such 
an interpretation seems to me to be clear; and the 
intention of the lawmaker, as plainly implied from 
the terms of the act, is as potential as express 
words would be. And, although the presumption 
must be that the legislature did not use words in 
the statute without a purpose, yet the courts are 
to ascertain that purpose, after an examination 
as well of other statutes as of the provisions of 
the particular section before them. 

We have seen that the lands, which by the words 
of the sixth section of the act of 1791 a foreigner 
was to be permitted to take and hold under a deed 
or a will, might ‘be inherited by his heirs or rela¬ 
tives as if he or they were citizens.’ 

It thus appears that when the act of 1887 was 
passed, there existed cases where foreigners might 
inherit lands, namely, where their ancestors had 
received such land by deed or will, and hence it 
is more reasonable to suppose that Congress, by 
the language of section 1 of that act, intended 
rather to preserve the right to the extent it al¬ 
ready existed by law than to introduce an entirely 
new policy subversive to the wholesome restric¬ 
tions belonging to the entire system; and that, too, 
under the avowed purpose of restricting the exist¬ 
ing rights of aliens in deference to a very general 
demand for such legislation. 

The act of 1887, after declaring that foreigners 
shall not hold lands in certain ways, excepts from 
the inhibition such lands as they may acquire by 
inheritance or in the course of collection of debts 
previously created. Now, if this provision is to 
be taken to include all lands acquired by inheri¬ 
tance generally, then the whole declared purpose 
of the act of 1887 would be rendered futile; for 
up to that time aliens did not have the right of 
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inheritance generally, but only to such lands as 
are described in the act of 1791, namely, only to 
lands received by deed or will. So that, instead 
of the act of 1887 throwing the door wide open to 
the inheritance of land by aliens, it intended to 
open the door only to such cases of inheritance as 
are spoken of in the act of 1791. 

For these reasons I am clearly of the opinion 
that the provisions of the first section of the act 
of 1887 should not be construed as giving aliens 
power to receive lands by inheritance , and hence 
their power to acquire lands remains as it was 
limited by the act of 1791 to the inheritance only 
of such lands as a foreigner might receive by deed 
or will.” 

Burke vs. Robinson, 29 W. L. R. 654. 

(T- ltrae, itu^a - age abo J T r s tio o TT . agn**^ .) 

A Bill in Equity was filed in the District of Colum¬ 
bia to compel a conveyance of land located in the Ter¬ 
ritory of New Mexico to the Land Company of New 
Mexico, a corporation of Great Britain. The Bill was 
demurred to and among the grounds urged on de¬ 
murrer was that the complainant being an alien cor¬ 
poration, could not maintain the action because prohi¬ 
bited from acquiring land by the Act of 1887. The 
demurrer was overruled and this Court in Johnson 
vs. Elkins, 1st App. D. C. 441, said: 


“The first point made on the demurrer is, that 
complainant, shown to be a foreign corporation 
on the face of the bill, cannot maintain the action 
because prohibited from acquiring title to land 
by Act of Congress of March 3, 1887. This act 
prohibits aliens and corporations not created un- 
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der the laws of the United States, or some State 
or Territory thereof, ‘to hereafter acquire, hold or 
own real estate so hereafter acquired, or any in¬ 
terest therein, in any of the territories of the 
United States, or in the District of Columbia, ex¬ 
cept such as may be acquired by inheritance, or 
in good faith in the ordinary course of justice 
in the collection of debts heretofore contracted.’ 
U. S. Stat. at Large, Vol. 24, p. 476. 

It is not directly alleged in the bill that the 
complainant corporation acquired its title before 
the passage of the act, though such is the infer¬ 
ence reasonably to be deduced from the language 
used. And here we think it proper to add, that 
this bill throughout leaves too much to inference 
that which is capable of precise statement. If 
the title were acquired before the passage of the 
act , that of course would settle the question. But 
if acquired since , the defendants cannot set up 
the forfeiture of the statute in bar of complain¬ 
ants right. The statute is not self-executing. 
Section 3 provides that property so held or ac¬ 
quired shall be forfeited to the United States , and 
makes it the duty of the Attorney-General ( to en¬ 
force every such forfeiture by bill in equity or 
other proper process’. Until this be done , the 
title is not subject to attack by others. Cross v. 
DeValle, 1 Wall 5; Governeur’s Heirs vs. Robin¬ 
son , 11 Wheat. 333; Osterman vs. Baldwin , 6 Wall. 
116; Phillips vs. Moore , 100 U. S. 208.” 

Johnson vs. Elkins, 1st App. D. C. 441. 

The appellants’ brief endeavors to differentiate the 
case of Johnson vs. Elkins, from the case at bar by 
stating that the decision in the Johnson case “in ef¬ 
fect holds that the defendants were as a matter of 
equity estopped by their own acts from denying the 
capacity of the corporation to acquire the lands de- 
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scribed in the agreement of sale which had been en¬ 
tered into.” This can only mean that the Court based 
its decision not upon the express terms of the Act of 
1887 but upon the equitable principle of estoppel. This 
contention is in direct conflict with the excerpt from 
the opinion last above quoted, and we have been un¬ 
able to find a word in the opinion that justifies this 
contention of appellants’ brief. 

The Act of 1887 was inserted in the Code for the 
District of Columbia save that instead of forbidding 
a corporation to own real estate in the District of 
Columbia where more than 20% of the stock was 
owned by persons, etc., not citizens of the United 
States, it increases the amount of stock which might 
be held by aliens to 50%. 

D. C. Code, 396, 397, 398. 

From the year 1887 to 1905 it is clear that under 
the Act of 1887, any lands in the District of Columbia 
devised to the Town of Bowmanville could have been 
forfeited to the United States by Bill in Equity or 
other proper process, but that until this was done a 
devise would not have been subject to attack by 
others. Had James II. McGill died intestate, it is not 
entirely clear, but very probable that under the Act 
of 1887 his alien brothers would not have inherited 
the land, but the same would have descended to his 
citiz en heirs. 

AL (ENS’ RIGHT TO REAL ESTATE IN THE DIS¬ 
TRICT OF COLUMBIA AFTER FEBRUARY, 
1905. 

<ju March 2nd, 1897, Congress passed a most equit¬ 
able and liberal Act defining and regulating the rights 
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of aliens to hold and own real estate in the Territories. 
This Act was specifically made inapplicable to the Dis¬ 
trict of Columbia, but by the Act approved February 
23, 1905, was expressly extended to the District of 
Columbia. These Acts read as follows: 

29 Stat. at Large, 618, Chap. 363. 

44 Mar. 2, 1897. Chap. 363.—An act to better de¬ 
fine and regulate the rights of aliens to hold 
and own real estate in the Territories. 

4 4 BE IT ENACTED BY THE SENATE AND 
HOUSE OF REPRESENTATIVES OF THE 
UNITED STATES OF AMERICA IN CON¬ 
GRESS ASSEMBLED, That an Act entitled 4 An 
Act to restrict the ownership of real estate in the 
Territories to American citizens, and so forth’ 
approved March third, eighteen hundred and 
eighty-seven, except so far as it affects real es¬ 
tate in the District of Columbia, be, and the same 
is hereby, amended so as to read as follows : 

Sec. 1. 4 That no alien or person who is not a 
citizen of the United States or who has not de¬ 
clared his intention to become a citizen of the 
United States, in the manner provided by law 
shall acquire title to or own any land in any of 
the Territories of the United States except as 
hereinafter provided: Provided, That the prohi¬ 
bition of this section shall not apply to cases in 
which the right to hold or dispose of lands in the 
United States is secured by existing treaties to 
citizens or subjects of foreign countries, which 
rights, so far as they may exist by force of any 
such treaty, shall continue to exist so long as 
such treaties are in force and no longer. 

Sec. 2. That this act shall not apply to land 
now owned in any of the Territories of the United 
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scribed in the agreement of sale which had been en¬ 
tered into.” This can only mean that the Court based 
its decision not upon the express terms of the Act of 
1887 but upon the equitable principle of estoppel. This 
contention is in direct conflict with the excerpt from 
the opinion last above quoted, and we have been un¬ 
able to find a word in the opinion that justifies this 
contention of appellants’ brief. 

The Act of 1887 was inserted in the Code for the 
District of Columbia save that instead of forbidding 
a corporation to own real estate in the District of 
Columbia where more than 20% of the stock was 
owned by persons, etc., not citizens of the United 
States, it increases the amount of stock which might 
be held by aliens to 50%. 

D. C. Code, 396, 397, 398. 

From the year 1887 to 1905 it is clear that under 
the Act of 1887, any lands in the District of Columbia 
devised to the Town of Bowmanville could have been 
forfeited to the United States by Bill in Equity or 
other proper process, but that until this was done a 
devise would not have been subject to attack by 
others. Had James II. McGill died intestate, it is not 
entirely clear, but very probable that under the Act 
of 1887 his alien brothers would not have inherited 
the land, but the same would have descended to his 
citiaen heirs. 

AL (ENS’ RIGHT TO REAL ESTATE IN THE DIS¬ 
TRICT OF COLUMBIA AFTER FEBRUARY, 
1905. 

Gn March 2nd, 1897, Congress passed a most equit¬ 
able and liberal Act defining and regulating the rights 
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of aliens to hold and own real estate in the Territories. 
This Act was specifically made inapplicable to the Dis¬ 
trict of Columbia, but by the Act approved February 
23, 1905, was expressly extended to the District of 
Columbia. These Acts read as follows: 

29 Stat. at Large, 618, Chap. 363. 

4 ‘Mar. 2, 1897. Chap. 363.—An act to better de¬ 
fine and regulate the rights of aliens to hold 
and own real estate in the Territories. 

“BE IT ENACTED BY THE SENATE AND 
HOUSE OF REPRESENTATIVES OF THE 
UNITED STATES OF AMERICA IN CON¬ 
GRESS ASSEMBLED, That an Act entitled ‘An 
Act to restrict the ownership of real estate in the 
Territories to American citizens, and so forth’ 
approved March third, eighteen hundred and 
eighty-seven, except so far as it affects real es¬ 
tate in the District of Columbia, be, and the same 
is hereby, amended so as to read as follows: 

Sec. 1. ‘That no alien or person who is not a 
citizen of the United States or who has not de¬ 
clared his intention to become a citizen of the 
United States, in the manner provided by law 
shall acquire title to or own any land in any of 
the Territories of the United States except as 
hereinafter provided : Provided, That the prohi¬ 
bition of this section shall not apply to cases in 
which the right to hold or dispose of lands in the 
United States is secured by existing treaties to 
citizens or subjects of foreign countries, which 
rights, so far as they may exist by force of any 
such treaty, shall continue to exist so long as 
such treaties are in force and no longer. 

Sec. 2. That this act shall not apply to land 
now owned in any of the Territories of the United 
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States by aliens which was acquired on or before 
March 3, 1887, so long as it is held by the then 
owners, their heirs or legal representatives, nor 
to any alien who shall become a bona-fide resident 
of the United States, and any alien who shall be¬ 
come a bona-fide resident of the United States or 
shall have declared his intention to become a citi¬ 
zen of the United States in the manner provided 
by law, shall have the right to acquire and hold 
lands in either of the territories of the United 
States upon the same terms as citizens of the 
United States. Provided that if any such resident 
alien shall cease to be a bona-fide resident of the 
United States, then such alien shall have ten years 
from the time he ceases to be such bona fide resi¬ 
dent in which to alienate such lands. This act 

SHALL NOT BE CONSTRUED TO PREVENT ANY PERSONS 
NOT CITIZENS OF THE UNITED STATES FROM ACQUIR¬ 
ING OR HOLDING LOTS OR PARCELS OF LAND IN ANY IN¬ 
CORPORATED OR PLATTED CITY, TOWN OR VILLAGE, OR IN 
ANY MINE OR MINING CLAIM IN ANY OF THE TERRI¬ 
TORIES of the United States. 

Sec. 3. That this act shall not prevent aliens 

FROM ACQUIRING LANDS OR ANY INTEREST THEREIN BY 

inheritance or in the ordinary course of justice 
in the collection of debts, nor from acquiring liens 
on real estate or any interest therein, nor from 
lending money and securing the same upon real 
estate or any interest therein, nor from enforcing 
any such lien, nor from acquiring and holding 
title to such real estate or any interest therein, 
upon which a lien may have heretofore or may 
hereafter be fixed, or upon which a loan of money 
may have been heretofore or hereafter may be 
made and secured. Provided, however, that all 
lands so acquired shall be sold within ten years 
after title shall be perfected in him under said 
sale or the same shall escheat to the United States 
and be forfeited as hereinafter provided. 

Sec. 4. That any alien who shall hereafter hold 
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lands in any of the territories of the United States 
in contravention of the provisions of this act may 
nevertheless convey his title thereto at any time 
before the institution of escheat proceedings as 
hereinafter provided. Provided, however, that if 
any such conveyance shall be made by such alien, 
either to an alien or to a citizen of the United 
States in trust and for the purpose and with the 
intention of evading the provisions of this Act, 
such conveyance shall be null and void, and any 
such lands so conveyed shall be forfeited and 
escheat to the United States. 

Sec. 5. That it shall be the duty of the Attorney- 
General of the United States, when he shall be in¬ 
formed or have reason to believe that land in any 
of the territories of the United States are being 
held contrary to the provisions of this Act, to in¬ 
stitute or cause to be instituted suit in behalf of 
the United States in the District court of the Ter¬ 
ritory in the district where such land or a part 
thereof may be situated, praying for the escheat 
of the same on behalf of the United States to the 
United States: Provided, That before any such 
suit is instituted the Attorney-General shall give 
or cause to be given ninety days’ notice by regis¬ 
tered letter of his intention to sue, or by personal 
notice directed to or delivered to the owner of 
said land, or the person who last rendered the 
same for taxation, or his agent, and to all other 
persons having an interest in such lands of which 
lie may have actual or constructive notice. In the 
event personal notice cannot be obtained in some 
one of the modes above provided, then said notice 
shall be given by publication in some newspaper 
published in the county where the land is situate, 
and if no newspaper is published in said county, 
then the said notice shall be published in some 
newspaper nearest said county. 

Sec. 6. That if it shall be determined upon the 
trial of any such escheat proceedings that the 
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lands are held contrary to the provisions of this 
Act, the court trying said cause shall render judg¬ 
ment condemning such lands and shall order the 
same to be sold as under execution; and the pro¬ 
ceeds of such sale, after deducting costs of such 
suit, shall be paid to the clerk of such court so 
rendering judgment, and said fund shall remain 
in the hands of such clerk for one year from the 
date of such payment subject to the order of the 
alien owner of such lands, or his heirs or legal 
representatives; and if not claimed within the 
period of one year, such clerk shall pay the same 
into the treasury of the Territory in which the 
lands may be situated, for the benefit of the avail¬ 
able school fund of said territory; Provided, That 
the defendant in any such escheat proceedings 
may, at any time, before final judgment, suggest 
and show to the Court that he has conformed with 
the law, either becoming a bona fide resident of 
the United States, or by declaring his intention of 
becoming a citizen of the United States, or by the 
doing or happening of any other act which, under 
the provisions of this Act, would entitle him to 
hold or own real estate, which being admitted or 
proved, such suit shall be dismissed on payment 
of costs and a reasonable attorney fee to be fixed 
by the court. 

Sec. 7. This Act shall not in any manner be con¬ 
strued to refer to the District of Columbia, nor to 
authorize aliens to acquire title from the United 
States to any of the public lands of the United 
States or to in any manner affect or change the 
laws regulating the disposal of the public lands of 
the United States. And the Act of which this Act 
is an amendment shall remain in force and un¬ 
changed by this Act so far as it refers to or affects 
real estate in the District of Columbia. 

Sec. 8. That all laws and parts of laws so far 
as they conflict with the provisions of this Act are 
hereby repealed.” 
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33 Stat. at Large 733, Chap. 733. 

“Chap. 733.—An Act to amend the Act entitle^ 
‘An Act to better define and regulate the rights 
of aliens to hold and own real estate in the Ter¬ 
ritories, J approved March second, eighteen hun¬ 
dred and ninety-seven. 

“BE IT ENACTED BY THE SENATE AND 
HOUSE OF REPRESENTATIVES OF THE 
UNITED STATES OF AMERICA IN CON¬ 
GRESS ASSEMBLED, That the Act entitled ‘An 
Act to better define and regulate the rights of 
aliens to hold and own real estate in the Terri¬ 
tories, ’ approved March second, eighteen hundred 
and ninety-seven, be, and the same is hereby, 
amended so as to extend to aliens the same rights 
and privileges concerning the acquisition, holding, 
owning, and disposition of real estate in the Dis¬ 
trict of Columbia as by that Act are conferred 
upon them in respect of real estate in the Terri¬ 
tories of the United States. 

Sec. 2. That all laws and parts of laws so far as 
they conflict with the provisions of this Act are 
hereby repealed/ ’ 

Approved February 23, 1905. 

The Act of 1897 constitutes a full and complete legis¬ 
lative determination of the rights of aliens in respect 
to real estate in the Territories. It is impossible to 
conceive of a more thorough repeal of the Act of 1887. 
By the express terms of the Act of 1897, the Act of 
1887 is “amended so as to read as follows:”. By this 
compelling phrase, no word of the Act of 1887 was left 
in existence, save in so far as it related to real estate 
in the District of Columbia, and the public lands of the 
United States, which were expressly excepted. After 
the Act of 1905, the rights of aliens in respect to real 
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property in the District of Columbia were and are 
completely determined by the Act of 1897, which was 
decided by this Court in Freitag vs. Freitag, 47 App. 
D. C. 1, and Cohen vs. Cohen, 47 App. D. C. 129. 

UNDER ACTS OF 1897-1905 ALIENS CAN AC¬ 
QUIRE AND HOLD LOTS IN THE DISTRICT 
OF COLUMBIA, WHICH IS AN INCORPO¬ 
RATED AND PLATTED CITY. 

The last sentence of Section 2 of the Act of 1897 
provides: ‘ 4 This Act shall not be construed to prevent 
any persons not citizens of the United States from ac¬ 
quiring or holding lots or parcels of land in any in¬ 
corporated or platted city, town, or village, or in any 
mine or mining claim in any of the territories of the 
United States.” Ten years enforcement of the drast’c 
Act of 1887 induced Congress to pass the liberal and 
enlightened legislation of 1897. That the last men¬ 
tioned Act is intended to liberalize and enlarge the 
rights of aliens is apparent by comparing its term* 
with the Act of 1887, commencing with the title and 
extending throughout the Act. The title of the Act of 
1887 is, “An Act to Restrict the Ownership of Real 
Estate in the Territories to American Citizens,” and 
Mr. Justice Hagner in the case of Burke vs. Robinson, 
laid particular stress upon the title of that Act as in¬ 
dicating that Congress could have had no intention 
thereby to enlarge the rights of aliens. The Act of 
1897 is not entitled “An Act to Restrict,” but An Act 
to Better Define and Regulate the Rights of Aliens to 
Bold and Own Real Estate in the Territories.” In 
other words, it is an Act to enable aliens to hold and 
own real estate in accordance with the Act and to bet¬ 
ter define and regulate their holding and ownership. 
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The Act of 1887 starts by declaring that “It shall 
be unlawful for any person not a citizen of the United 
States,” etc. The word “unlawful” is omitted from 
the Act of 1897. 

The Act of 1887 forbids an alien “to hereafter ac¬ 
quire, hold or own real estate so hereafter acquired, 
or any interest therein . The Act of 1897 provides that 
“no alien * * * shall acquire title to or own any 

lands,” expressly omitting to forbid the holding of 
lands by aliens or the acquisition of any interest 
therein by aliens, as provided by the Act of 1887. 

The Act of 1887 enables an alien to acquire lands in 
the collection of debts heretofore created; whereas the 
Act of 1897 (Sec. 3) expressly extended the right of 
aliens to acquire lands “upon which a lien may have 
heretofore or may hereafter be fixed, or upon which 
a loan of money may have been heretofore or here¬ 
after may be made and secured.” 

The Act of 1897 contains no provision forbidding a 
corporation whose stock is owned by persons not citi¬ 
zens of the United States from acquiring lands, 
whereas the Act of 1887 prevented domestic corpora¬ 
tions from acquiring land where more than 20% of 
its stock was owned by persons not citizens of the 
United States. 

The Act of 1887 forfeits absolutely to the United 
States the property acquired, held or owned in viola¬ 
tion of its provisions. The Act of 1897, Sec. 4, ex¬ 
pressly enables an alien holding lands in contravention 
of its provisions to convey his title at any time before 
escheat proceedings, and Sec. 5 provides that if he has 
not done so the Attorney General shall institute escheat 
proceedings and sell the land, but the proceeds of such 
sale shall remain in the hands of the Clerk of the Court 
for one year “subject to the order of the alien owner 
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of such lands, or his heirs or legal representatives.*’ 

The Act of 1897 provides that it shall not apply to an 
alien who shall become a bona fide resident of the 
United States, and provides that he shall have the 
right to acquire and hold lands upon the same terms 
as citizens of the United States. 

It seems to us apparent from the last sentence of 
of Section 2 of the Act of 1897 that Congress felt that 
the danger which had arisen from the purchase of 
large tracts of land in the territories by aliens did not 
apply to the purchase of a lot or parcel of land in an 
incorporated or platted city, town or village, and we 
respectfully contend that the natural meaning of this 
sentence of Section 2 shall be given to it, with the re¬ 
sult that the Town of Bowmanville could take as de¬ 
visee, and had McGill died intestate his brothers could 
have inherited the lots. 

The plaintiffs on page 19 of their brief quote from 
an opinion of Mr. Justice Van Deventer, then an As¬ 
sistant Attorney General of the Interior Department, 
reported in 28th Land Decisions, page 178, and state 
that they have quoted from the opinion as far as it is 
pertinent. Following immediately after their quota¬ 
tion the then Assistant Attorney General inserted Sec¬ 
tion 2319 of the Revised Statutes, which restricted the 
privilege of occupying and purchasing mining claims 
to “citizens of the United States and those who have 
declared their intention to become such. ,, He then 
said: 

“The Act of March 2, 1897, supra, is applicable 
only to the territories of the United States, and 
prescribes when an alien may and when he may not 
‘acquire title to or own any land in any of the ter¬ 
ritories’ and hut for the provision of section 7 
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thereof it might he contended that the act applies 
to the acquisition of both public and private lands. 
Section 7 declares 

That this act shall not in any manner be construed 
* * to authorize aliens to acquire title from 

the United States to any of the public lands or to 
in any manner affect or change the laws regulating 
the disposal of the public lands of the United 
States. 

While there is nothing in the act of 1897 which 
expressly or necessarily manifests an intention to 
repeal or alter the pre-existing legislation con¬ 
tained in section 2319 and other portions of the 
public land laws, the disposition and purpose of 
Congress to avoid any such consequence or result 
is clearly disclosed by the language employed in 
section 7. It seems therefore to follow that the 
act of 1897, in defining and regulating the rights 
of aliens to acquire real estate in the territories 
has reference only to lands the title to which has 
passed from the United States and become the 
subject of private ownership, and that it was in¬ 
tended that the privilege of acquiring rights in 
and to title to public lands should continue to be 

defined and regulated by the public land laws. 
* * * 

The clause first above quoted from section two 
of the act of 1897, to which specific reference is 
made in the request for this opinion, does not con¬ 
fer upon aliens the privilege of occupying or pur¬ 
chasing mining claims from the government un¬ 
der the mining laws .’ 1 

It will be seen from this further quotation from the 
opinion of the then Assistant Attorney General that 
he based his opinion upon Section 2319 of the Revised 
Statutes and also upon that part of Section 7 of the 
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Act of 1897 preventing aliens from acquiring title 
from the United States to any of the public lands of 
the United States. The acquisition of title to the lots 
in question by those for whom the defendant holds 
was from James H. McGill and not from The United 
States. 

UNDER SECTION 3, ACT OF 1897-1905, THE 
ALIEN BROTHERS OF JAMES H. McGILL 
ARE ENTITLED TO ACQUIRE LANDS IN 
THE DISTRICT OF COLUMBIA BY INHERI¬ 
TANCE. 

The Act of 1887 reads that , i ‘ it shall be unlawful for 
any person or persons not a citizen of the United 
States * * * to hereafter acquire, hold or own 

real estate * * * except such as may be acquired 

by inheritance or good faith in the ordinary course of 
justice in the collection of debts heretofore created; 
Provided, (etc.)”. The Act of 1897 reads that “no 
alien * * * shall acquire title to or own any land 

in any of the territories of the United States except as 
hereinafter provided; Provided.” In other words, the 
Act of 1897 has the word “provided” twice in immedi¬ 
ate conjunction, whereas in the act of 1887 it appears 
but once. The first “provided,” spelt with a small 
“p” in the Act of 1897 is the verb, which means to 
procure, to provide liberally, or to make provision for, 
as “the agreement provides that the parties shall in¬ 
cur no loss,” Century Dictionary, Revised Ed., and as 
used in the Act of 1897, “except as hereinafter pro¬ 
vided,” means as hereinafter made provision for,— 
whereas the only “provided” in the Act of 1887 is a 
conjunction. 
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The first section of the Act of 1887 reads 4 ‘except 
such as may be acquired by inheritance .’’ This was 
construed as intended to take care of aliens who had 
acquired property on or before March 3, 1887, under 
the Maryland Act of 1791. The same result is reached 
expressly by the opening language of Section 2 of the 
Act of 1897, viz: “That this act shall not apply to land 
now owned in any of the territories of the United 
States by aliens which was acquired on or before 
March 3, 1887 (etc.)” but there is an additional pro¬ 
vision of the Act of 1897 which this Court is called 
upon to construe and apply, viz: Section 3, which con¬ 
tains this provision: “That this act shall not prevent 
aliens from acquiring lands or any interest therein by 
inheritance.” 

In the Act of 1887 the exception in favor of the ac¬ 
quisition of lands by inheritance was a part of the 
same sentence and immediately preceded the provision 
therein involving aliens who acquired lands in the col¬ 
lection of debts theretofore created. In the case of 
Geofroy vs. Riggs, 7th Mackey 331, the Court laid 
great stress upon the limitation of the Act to debts 
theretofore created in determining that the exception 
in favor of the acquisition of lands by inheritance also 
related to lands theretofore owned by aliens, and said: 

“7/ this exception was a saving of rights se¬ 
cured by then existing laws relating to the collec¬ 
tion of debts, it seems necessarily to follow that 
it must also be a saving of existing provisions for 
alien inheritance. However different the reasons 
applicable to the two subjects, they seem to be so 
connected in this exception that its office in both 
cases must be the same. We think that if it was 
not intended to be a grant of a new right or capac- 
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ity in one of these cases, but only a saving of an 
existing status, it must be so treated in the other. 

In conclusion, it is to be observed that the con¬ 
cession of a new capacity to aliens hardly seems 
consistent with the temper and circumstance of 
this legislation, or with its denial for the future of 
a hospitality which had been extended here since 
the establishment of the seat of Government. On 
the other hand, a design to save from this sweep¬ 
ing denial the capacity of an alien purchaser’s 
kindred to inherit the land which he had already 
acquired seems to be entirely consistent even with 
the temper of the law. To do so was actually a re¬ 
quirement of good faith.” 

Geofroy vs. Riggs, 7th Mackey 331. 

In the Act of 1897 the acquisition of lands by inheri¬ 
tance is also in the same sentence and followed im¬ 
mediately by the acquisition of lands in the collection 
of debts, but instead of being restricted to debts there¬ 
tofore created expressly applies to debts theretofore 
or thereafter created. If the acquisition of lands by 
inheritance in the Act of 1887 was limited to lands 
theretofore acquired because of the limitation therein 
upon the acquisition of lands in the collection of debts 
theretofore created, then the extension in the Act of 
1897 of the right to alien creditors to acquire lands in 
the collection of debts thereafter created would also 
extend the acquisition of lands by inheritance to lands 
thereafter acquired. This could only mean that under 
the provisions of the Act of 1897 aliens were to be per¬ 
mitted to acquire lands by inheritance. It should be 
remembered that Section 3 of the Act of 1897 compels 
aliens acquiring lands by inheritance or in the collec¬ 
tion of debts to sell within ten years in order to pre¬ 
vent a forfeiture to the United States as provided in 
paragraph 5 of this Act. 
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In the case of Cohen vs. Cohen, 47 App. D. C. 129, 
the right of an alien to inherit under the Act of 1897 
was presented to this Court which found it unneces¬ 
sary to decide the same but it seems to us the opinion 
of the lower Court can fairly be construed to have held 
in favor of said right. In the Cohen case the facts 
were as follows: 

Joseph Cohen, a naturalized citizen of the United 
States, died intestate, leaving real estate in the Dis¬ 
trict of Columbia. His American heirs contended that 
the intestate’s brothers and sisters, citizens of Russia, 
should not share in the real estate. From the record 
of the case in the Court of Appeals, it appears that 
Mr. Chief Justice McCoy, sitting below, held that both 
under the inheritance and treaty provisions of the Act 
of 1897 the Russian heirs were entitled to share in the 
property. He said, ‘‘which act provides that the pro¬ 
hibition against aliens acquiring or owning real es¬ 
tate shall not apply to cases in which the right to hold 
or dispose of lands ‘is secured by existing treaties to 
citizens or subjects of foreign countries * * 

(Sec. 1); that the act shall not ‘prevent aliens from 
acquiring lands or any interest therein by inheri¬ 
tance * * *’ (Sec. 3); that any alien who holds 

lands in contravention of the provisions of the act 
‘may nevertheless convey his title thereto at any time 
before the institution of escheat proceedings as here¬ 
inafter provided * * *’ (Sec. 4).” He also said 

that their rights were “additionally safeguarded” by 
Article 10 of the Treaty with Russia. The Court of 
Appeals held that the Act of 1897 governed; that the 
Russian heirs were entitled under its provisions by 
the existing treaty and, therefore, it became unneces¬ 
sary to determine whether the same interpretation 
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should be placed upon the Act of 1897 as was given by 
the Act of 1887 in the Riggs case. The Court said: 

“Chapter 7 of the Code, comprising secs. 396- 
398 (31 Stat. at L. 1252, chap. 854) respecting the 
right of aliens to hold real estate in the District of 
Columbia, is substantially the Act of March 3, 
1887, to ‘restrict the ownership of real estate in 
the territories to American citizens, etc.,’ 24 Stat. 
at L. 476, chap. 340, Comp. Stat. 1916, sec. 3498. 
Inasmuch, however, as by the Act of February 23, 
1905, 33 Stat. at L. 733, Chap. 733, Comp. Stat. 
1916, sec. 3497, the Act of March 2, 1897, 29 Stat. 
at L. 618, chap. 363, Comp. Stat. 1916, sec. 3490, en¬ 
titled ‘An Act to Better Define and Regulate the 
Rights of Aliens to Hold and Own Real Estate in 
the Territories,’ was made applicable to the Dis¬ 
trict of Columbia, we must look to that act, rather 
than to the Code to determine the question here 
at issue. 

# # # * # 

It is plain therefore, that to ascertain the rights 
of appellees, we must look to the Act of March 2, 
1897, and the Treaty of 1832, and since the order 
appealed from involves merely the distribution of 
the fund to be derived from the sale of the real 
estate in question, we do not deem it necessary to 
determine whether the same interpretation should 
be placed upon the Act of 1897 as was given the 
Act of 1887 in the Higgs Case; for whether the 
former act be held actually to confer upon aliens 
a right to acquire an interest in land by inheri¬ 
tance or be held merely to recognize rights that 
might exist under other legislation, that act cer¬ 
tainly does not cut down any right that existed 
under the treaty. Therefore, as appellees were of 
heirs at law of the decedent, they answered the 
conditions of that treaty and became vested with 
the interest therein defined in the real estate in 
question.” 

Cohen vs. Cohen, 47 App. D. C. 129. 
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We respectfully contend that under the Act of 1897 
the alien brothers could inherit these lands but would 
be required to sell the same within ten years, in de¬ 
fault of which the lands would escheat to the United 
States, to be dealt with under provisions 5 and 6 of 
said Act. 

IF DEFENDANT’S HOLDING FOR THE TOWN 
OF BOWMANVILLE AND THE BROTHERS 
OF JOHN McGILL BE CONTRARY TO THE 
ACTS OF 1897-1905, IT CAN ONLY BE TAKEN 
ADVANTAGE OF BY THE UNITED STATES 
UNDER THE EXPRESS PROVISIONS OF 
THE ACT. 

Whatever room for argument there may be in re¬ 
spect to the previous contentions of the defendant, it 
seems to us unanswerable that if the defendant’s hold¬ 
ing on behalf of the Town of Bowmanville and the 
brothers of John McGill be contrary to the Act 1897, 
the United States alone may complain, and in doing so 
must be guided by the provisions of Sections 5 and 6 
of that Act. We have seen that at common law the 
sovereign alone might question a devise to an alien, 
resident or non-resident, Fairfax’s Devisee, vs. Hunt- 
ei s Lessee, 7th Cranch 603. We have found that under 
the Act of 1887 any violation of its provisions, viz: the 
holding of lands by deed, will, or inheritance by a non¬ 
resident or resident alien can only be taken advantage 
of by the United States, as was decided by this Court 
in Johnson vs. Elkins, 1 App. D. C. 441. If the Act 
of 1897 has been violated we know of no reason why 
this Court should not apply the express terms and 
unmistakable language of Sections 5 and 6 thereof, 
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which provide for the sale of the lands and the pay¬ 
ment of the proceeds within one year ‘‘to the order of 
the alien owner of such lands or his heirs or legal rep¬ 
resentatives/ ’ if claimed by him or them within said 
period. 

This Court in the case of Freitag vs. Freitag, 47 
App. D. C. 1, has applied the provisions of Section 4 
of the Act of 1897 to an alien holding that he might de¬ 
vise his lands thereunder at any time before the in¬ 
stitution of escheat proceedings. The plaintiffs, pages 
21 and 22 of their brief, admit in one sentence that 
this Court sustained the right of Freitag to dispose 
of his property by will under the provisions of Section 
4 of the Act of 1897, and in a few sentences thereafter 
declare, “So that Section 4 of the Act of 1897 was 
in fact not applicable in the Freitag case.” This be¬ 
cause they say the record showed that Freitag was a 
resident, and under Section 2 of the Act had all the 
rights of a citizen. In no place in the opinion of this 
Court is it mentioned that Freitag was a resident. The 
provisions of Section 4 are quoted in the opinion of 
the Court and no mention or inferential advertance 
to Section 2 can be found therein. 

“We do not find it necessary to decide this, be¬ 
cause, as we view the law, it is immaterial whether 
the decedent was or was not a citizen. The mat¬ 
ter, in our judgment, is ruled by statute. On 
March 2, 1897, an Act of Congress was approved 
which provided ‘that any alien who shall here¬ 
after hold lands in any of the territories of the 
United States in contravention of the provisions 
of this act may nevertheless convey his title 
thereto at any time before the institution of es¬ 
cheat proceedings as hereinafter provided.’ * * * 
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This statute was in force when the will was made. 
By it aliens were given the right to convey their 
title at any time before the institution of escheat 
proceedings. No such proceedings were com¬ 
mended as to this property. The word 4 convey’ 
means 4 to transfer the title to or of, as real es¬ 
tate.’ (Standard Diet.; Burrell’s Law Diet. 281; 
Bl. Com. 294.) To devise property is to convey it. 
Therefore, Henry C. Freitag, whether alien or cit¬ 
izen, had the power, at the time the purported will 
was made, to dispose of his property by will.” 

Freitag vs. Freitag, 47 App. D. C. 1. 

In the case of Suwa vs. Johnson, 203 Pac. Rep. 414, 
the California Court said: 

4 4 The question presented is not new, and the act 
of 1913 discloses no intention on the part of the 
Legislature to provide any new rule for its de¬ 
termination. It has uniformly been held under 
statutes forbidding ownership of land by aliens 
that any alien grantee takes a defeasible estate, 
‘free from attack by anyone except the govern¬ 
ment’ in a direct proceeding,” citing a large num¬ 
ber of State and Federal cases, including Johnson 
vs. Elkins, 1st App. D. C. 43. 

See also Isaacs v. DeHon, 11 Fed. (2d) 943. 

REPLY TO CONTENTIONS OF PLAINTIFFS 

Plaintiffs contend that the Acts of 1887, 1897 and 
1905 are to be construed together as one subject (see 
heading to page 14 of plaintiffs’ brief) and on pages 
15 and 16 of their brief quote authorities in this Court 
and the Supreme Court of the United States to the 
effect that when acts are in pari materia they should be 
construed together. If the Act of 1897 is to be con¬ 
strued in the light of the Act of 1887 of what possible 
advantage is it to the plaintiffs. 
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So far as the District of Columbia is concerned, of 
course it is necessary to construe the Acts of 1897 and 
1905 together because by it the Act of 1897 is made ap¬ 
plicable to the District of Columbia. We regret our 
inability to understand the plaintiffs’ contention in re¬ 
spect to the Act of 1887. In their brief they quote 
from Cohen vs. Cohen, 47 App. D. C., 129, where this 
Court declared the Acts of 1897-1905 must be looked to 
to determine the rights of aliens in respect to real 
property in the District of Columbia, which was also 
held by this Court in the case of Freitag vs. Freitag, 
47 App. D. C. 1. It is aparent from a mere reading of 
the two Acts that the Act of 1897 was intended as a 
substitute of the Act of 1887, save as it applied to the 
District of Columbia. 

4 4 And even where two acts are not in express 
terms repugnant, yet if the latter act covers the 
whole subject of the first, and embraces new pro¬ 
visions, plainly showing that it was intended as a 
substitute for the first act, it will operate as a re¬ 
peal of that act.” 

U. S. vs. Tynen, 11 Wall. 88, 92. 

D. C. vs. Hutton, 143 U. S. 27. 

The enacting clause of the Act of 1897 provides that 
the Act of 1887, except so far as it affects real estate 
in the District of Columbia 4 4 be, and the same is here¬ 
by, amended so as to read as follows. 7 * 

“A statute providing that certain sections of 
a prior act shall be amended ‘so as to read as fol¬ 
lows,’ repeals all contained in the sections of the 
original act not reenacted; and a statute enacted 
‘in lieu’ of another has a similar effect.” 

Amer. & Eng. Encyc. of Law, 2nd Ed. Vol. 26, 
p. 735. 
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An amendatory act provided the original so amended 
should “read as follows,” held by the United States 
Circuit Court of Appeals, “By this amendatory act 
no repeal in terms was declared either of the original 
section 7 of the act of 1891 or of the amendatory act of 
1895, but we take it to be perfectly clear that as sec¬ 
tion 7 of the act of 1891 can be read only one way and 
that way is as last declared by legislative authority, 
the original section 7 and the amendatory act of 1895 
were necessarily repealed by the act of June 6,1900. 

Rowan vs. Ide, 107 Fed. 161. 

Wire Co. vs. Boyce, 104 Fed. 172. 

Heinze vs. Butte, 107 Fed. 165. 

The plaintiffs contend that the Treaty with Great 
Britain does not apply. We do not contend that it 
does. 

Because the first part of Section 2 of the Act of 1897 
enables an alien “who shall have become a bona fide 
resident of the United States” to acquire and hold 
lands upon the same terms as citizens of the United 
States, “provided that if such resident alien shall 
cease to be a bona fide resident then such alien shall 
have ten years from the time he ceases to be such bona 
fide resident in which to alienate such lands” the plain¬ 
tiff contends “this clause of the Statute ipso facto 
qualifies and limits the meaning of the word alien to 
resident alien wherever it apears in and throughout 
the Act of 1897.” (Plaintiffs’ brief, page 24.) 

If the contention of the plaintiffs be adopted and 
the word “alien” wherever it appears in the Act of 
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1897 be construed to mean “resident alien,’’ then the 
first section of the Act of 1897 would provide that no 
resident alien shall acquire title to or own any lands, 
etc., whereas Section 2 would provide that resident 
aliens could acquire and own lands upon the same 
terms as citizens of the United States. The last sen¬ 
tence of Section 2 whereby persons not citizens may ac¬ 
quire lots in an incorporated city, etc., must include 
non-resident aliens because under the first part of that 
section resident aliens are given the right to acquire 
any lands upon the same terms as citizens. If this 
contention of the plaintiffs be maintained Section 3 
would give to resident aliens the right to acquire lands 
by inheritance, as if this were not a right already given 
them in common with other citizens of the United 
States under Section 2. Under the restrictive Act of 
1887 a non-resident alien could acquire lands in the 
collection of debts theretofore created, but if the con¬ 
tention of plaintiffs’ counsel is sustained, then under 
Section 3 of the liberal Act of 1897 only resident aliens 
could acquire lands in the collection of debts thereto¬ 
fore and thereafter created. 

Section 4 provides that any alien holding land in 
contravention of the Act may nevertheless dispose of 
the same before escheat takes place. This could not 
apply to a resident alien because a resident alien does 
not hold contrary to the Act as Section 2 gives him the 
same right to hold as a citizen. Section 4, therefore, 
could only refer to a non-resident alien as its language 
indicates when it speaks of “any alien.” Moreover, 
as it has been shown, it was so applied by this Court 
in the Frietag case. 
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Section 5 makes it the duty of the Attorney General, 
where lands “are being held contrary to the provi¬ 
sions of this Act to institute escheat proceedings.’’ 
According to the provisions of Section 6, the proceeds 
of the lands after being sold under escheat proceed¬ 
ings are subject for one year to the order of the “alien 
owner of such lands or his heirs or legal representa¬ 
tives.” These provisions could not refer to resident 
aliens, who, as we have seen, may hold as citizens. 
That Sections 5 and G do not apply to a resident alien 
who may hold as a citizen under Section 2, but to a non¬ 
resident alien, is made apparent by the concluding 
clause of Section 6, which provides that after escheat 
proceedings have been instituted and at any time be¬ 
fore final judgment the defendant may show to the 
Court that he has become a bona fide resident of the 
United States, which being admitted or proved shall 
entitle him to a dismissal of the suit after payment of 
the costs and reasonable attorney’s fee. In other 
words, the non-resident may defeat the escheat pro¬ 
ceedings at any time before final judgment by becom¬ 
ing a resident alien. 

The Act of 1905 extending to the District of Colum¬ 
bia the Act of 1897 in no place mentions resident aliens, 
yet plaintiffs contend that where Congress speaks of 
aliens in this act it also means resident aliens. In 
other words, that Congress did not understand that 
the word aliens if not qualified by the word resident 
would include both resident and non-resident aliens, 
whereas the provision of the Act of 1897 upon which 
plaintiffs rely shows that when Congress intended the 
act to apply alone to resident aliens it had no difficulty 
in using that expression. 

Appellant’s argument, pages 24 to 28, is inconsistent 
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and contradictory. At the top of page 24 he says the 
Act of 1897, wherever the word ‘‘alien’* occurs, Con¬ 
gress meant resident alien, “thus barring non-resident 
aliens from acquiring any rights whatsoever under the 
provisions of the act.” So, the second paragraph on 
page 27 argues that Congress did not intend to de¬ 
prive resident aliens of their investment, but it did 
intend to limit their ownership of such land by pro¬ 
viding that if they became non-residents, they should 
have ten years within which to dispose of their land. 
In the last paragraph on said page 27, they say that 
Section 4 of the Act of 1897 indicated clearly a modi¬ 
fied policy of Congress “showing that the thing sought 
to be prevented was the ownership of lands by aliens 
outside of the qualified class, and not the forfeiture 
of their money investment. That section is in fur¬ 
therance of the purpose to divest the disqualified alien 
of his ownership, and at the same time permit him to 
recover his investment.” 

They repeat this statement on page 28, and con¬ 
clude with this statement: 

“Section 4 conferred a privilege on the disquali¬ 
fied alien and the proviso thereto prescribed a 
penalty for the abuse of that privilege. The sec¬ 
tion was enacted in pursuance of the scheme of 
Congress to limit the holdings of lands to resident 
aliens and to enable the disqualified alien to get 
rid of his defeasible title and get his money back 

Who is the disqualified alien if he is not the non¬ 
resident alien? 

In aid to their contention that the word “alien” 
throughout the Act of 1897 means “resident alien” 
plaintiffs’ brief quotes from several statements made 
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when that Act and the Act of 1905 were before Con¬ 
gress. It is respectfully submitted that if the various 
debates are consulted, and especially the reports sub¬ 
mitted by Mr. Catron from the Committee on Terri¬ 
tories when the Act of 1897 came from that Commit¬ 
tee, it will be found that neither that Committee nor a 
number of Congressmen indulging in the debate in¬ 
tended or understood that the word aliens should be 
so limited. 

Moreover, there is no occasion to refer to the Con¬ 
gressional debates because the Act in this respect is 
neither obscure nor ambiguous, and it is well settled 
that the proceedings in Congress can only be referred 
to under these conditions. 

This rule was recently stated by the Court of Ap¬ 
peals of the District of Columbia in Coombe vs. United 
States, 55 App. D. C. 190, as follows: 

‘‘When an enactment clearly expresses the leg¬ 
islative intent, the courts and administrative offi¬ 
cials have no right to amend it by limiting or ex¬ 
tending its scope. An enactment couched in plain, 
unambiguous language is presumed to express the 
full intention of the Legislature, and to mean 
nothing more and nothing less than just what it 
says or necessarily implies. Johnson v. Southern 
Pacific Railway Co., 117 Fed. 462-465, 54 C. C. A. 
508; Thomas v. Winne, 122 F. 395-400, 58 C. C. A. 
613. To hold otherwise would simply pave the 
way for the usurpation of functions which belong 
exclusively to the legislative department of the 
government.” 

The reason for this rule may be gathered from the 
following language of the Supreme Court of the 
United States in Aldridge vs. Williams, 3 How. 9, 24: 
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“In expounding this law, the judgment of the 
court cannot, in any degree, be influenced by the 
construction placed upon it by individual members 
of Congress in the debate which took place on its 
passage, nor by the motives or reasons assigned 
by them for supporting or opposing amendments 
that were offered. The law as it passed is the 
will of the majority of both houses, and the only 
mode in which that will is spoken is in the act it¬ 
self ; and we must gather their intention from the 
language there used, comparing it, when any am¬ 
biguity exists, with the laws upon the same sub¬ 
ject, and looking, if necessary, to the public his¬ 
tory of the times in which it was passed.” 

United States vs. Union Pacific R. R. Co., 91 
U S 72 79 

United States vs. Freight Assn., 166 U. S. 290, 
318. 

Penna. R. R. Co. vs. International Coal Co., 230 
U. S. 184. 

Duplex Co. vs. Deering, 254 U. S. 443. 

Work vs. United States, 54 App. D. C. 84, 295 
Fed. 225. 

In answer to the common law rule that the sovereign 
power can alone raise the question of the invalidity of 
the devise on the ground of alienage and that under 
the express provisions of the Act of 1897 the right to 
attack an acquisition of land in any manner by an 
alien is reserved to the sovereign power, the plaintiff’s 
rely upon Boyce vs. City of St. Louis, 29 Barb. 650, 
United States vs. Fox, 94 U. S. 315, and several Illi¬ 
nois cases. In New York there is a statute expressly 
declaring a devise to a corporation to be invalid unless 
such corporation be expressly authorized by its char¬ 
ter or statute to take by devise. In the case of United 
States vs. Fox the Supreme Court held that in respect 
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to a devise of real property the construction of the 
Court of Appeals of New York of a New York Statute 
in relation to real estate located in New York was 
conclusive upon it, and based its decision upon that 
ground, thereby permitting an heir to attack a devise 
to the United States. Because there are a few deci¬ 
sions holding that an heir at law may attack a devise 
to a corporation on the ground that it is in excess 
of its corporate power, plaintiffs contend that an heir 
at law may take from the sovereign power the right to 
attack a devise on the ground of alienage. 

But while under the decisions of New York, Rhode 
Island, Texas, Missouri and a dictum in New Jersey, 
an heir at law may properly attack a devise to a cor¬ 
poration upon the ground of a lack of power on the 
part of a corporation to acquire the property by de¬ 
vise, the Supreme Court of the United States, other 
Federal Courts, Massachusetts, Maryland, Maine, 
Connecticut, Illinois and Tennessee, together with the 
leading textbooks, are lined up against this contention 
of the plaintiff. 

All of the authorities are reviewed by the Supreme 
Court of Massachusetts in Hubbard vs. Worcester Art 
Museum, 9th L. R. A. new series 695, wherein it is held 
that a devise to a corporation of property in excess 
of its charter authority cannot be questioned by testa¬ 
tor’s heirs. Mr. Chief Justice Knowlton, in that case, 
shows that the Supreme Court of the United States 
and other Federal Courts, the Maryland Courts, the 
Maine Courts and the leading text books do not agree 
with the New York doctrine, and that the New York 
decisions are based upon the mortmain policy of that 
State. In the note to Hubbard vs. Worcester Art Mu- 
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seum the annotator says: “A note covering earlier 
cases on this subject will be found in 32 L. R. A. 293. It 
is therein stated by the editor whose statement is cor¬ 
roborated by the authorities cited, that an interested 
person may raise the question of the lack of power 
upon the part of a corporation to acquire property by 
bequest or devise. An examination of the cases since 
that note, however, reveals the fact that the courts are 
adopting a much more liberal policy toward the cor¬ 
poration, and have a tendency to refuse to permit the 
heir to question its right even though in excess of or 
beyond its charter authority.” 

The annotator then adds Illinois, Connecticut and 
Tennessee to the jurisdictions cited by the Massachu¬ 
setts Court holding in accordance with the doctrine of 
the Hubbard case, and cites Texas alone among the 
states more recently adhering to the doctrine of the 
annotator’s former note. 

In Jones vs. Habersham, 107 U. S. 174, heirs at law 
and next of kin filed a bill in equity to have devises and 
bequests adjudged void upon the ground, among 
others, that the gifts would increase the property of 
the corporation to double the amount which the cor¬ 
poration was allowed by its charter to hold. The Su¬ 
preme Court said: 

“But there are two conclusive answers to this 
argument: first, restrictions imposed by the char¬ 
ter of a corporation upon the amount of property 
it may hold cannot be taken advantage of collat¬ 
erally by private persons, but only by direct pro¬ 
ceeding by the state which created it.” 

Jones vs. Habersham, 107 U. S. 174. 

Brigham vs. Peter Bent Hospital, 126 Fed. 801. 

Ibid. 134 Fed. 801. 
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In Hanson vs. Little Sisters, etc., 79th Md. 434, and 
in re: Stickney’s Will, 85 Md. 106, the Maryland Court 
of Appeals lines itself up upon this proposition, with 
Jones vs. Habersham, 107 U. S. 174, and against the 
doctrine of the New York Court. The plaintiffs place 
great reliance upon the case of Wunderle vs. Wun- 
derle, 144 Ill. 40, which was a contest between alien 
heirs and citizen heirs growing out of the intestacy of 
a citizen and not a devise to an alien. The distinction 
between the right of the sovereign against an alien 
devisee and an alien heir at law is specifically and 
clearly pointed out by the Supreme Court of the United 
States in the case of Fairfax’s Devisee vs. Hunter’s 
Lessee, 7th Cranch 622. In the Wunderle case the Illi¬ 
nois Court draws a distinction between a statute for¬ 
bidding aliens to “acquire, or own, or possess,” and 
the Illinois Statute, which declares that an alien “shall 
not he capable of acquiring title to, or taking, or hold¬ 
ing ’’and decides that the words “capable of acquiring” 
prevents a defeasible title. But, neither of the Acts of 
Congress (1887 or 1897) contain the words “shall not 
be capable of.” The provisions of both of these stat- 
uates, as applied to lands acquired in violation thereof, 
are plain, direct and general. The Act of 1887 pro¬ 
vides that “all property acquired, held or owned in 
violation of the provisions of this act shall be forfeited 
to the United States,” etc. The Act of 1897, (Sec. 5) 
provides that “it shall be the duty of the Attorney- 
General of the United States, when he shall be in¬ 
formed or have reason to believe that lands in any of 
the Territories of the United States are being held 
contrary to the provisions of this Act, to institute, or 
cause to be instituted, suit * * * praying for the 

escheat of the same on behalf of the United States to 
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the United States,” etc. The plaintiff’s contention in 
this respect amounts to an invitation to this Court to 
follow the construction the Illinois Court placed upon 
a Statute much differently worded throughout, as 
against the direct and plain language of the Acts of 
Congress of 1887 and 1897 and its own construction of 
the Act of 1887 in Johnson vs. Elkins, 1st App. D. C. 
441. 

CONCLUSION. 

The defendant contends: 


1st. That under the Act of 1897 the lands in ques¬ 
tion, which are lots in a platted and incorporated city, 
may be acquired by aliens. 

2nd. That under the Act of 1897 aliens may acquire 
land or an interest therein bv inheritance, but must 
sell the same within ten years or the same will escheat 
to the United States under Sections 5 and 6 of the said 
Act. 

3rd. That under the Act of 1897, if lands are held 
in contravention thereof by an alien they escheat to the 
government for the purpose of sale, with the right to 
the alien to claim the proceeds within one year. 

4th. That under common law the devise to the Town 
of Bowmanvoile could alone be attacked by the United 
States. That under the Acts of 1887 and 1897 the 
devise to the Town of Bowmanville or the inheritance 
of the alien brothers of James H. McGill could alone 
be attacked by the United States. 

We respectfully submit that the judgment of the 
Lower Court should be sustained. 

Arthur Peter, 

John J. Hamilton, 

Frank S. Bright, 

R. Preston Shealey, 

Attorneys for Appellee. 



